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“COBRA”
SUBSIDY

ALSO AFFECTS
SMALL

EMPLOYERS
By Claudia G. Allen

he recently enacted American

Recovery and Reinvestment Act
(the Act ) includes what is being called
the COBRA Subsidy, which provides
laid off workers with a reduction in the
cost for continuing their group health
insurance. COBRA is an acronym for
the federal law requiring group health
plans to extend insurance protection to
qualifying terminated employees who
would otherwise lose coverage. Because
COBRA applies only to businesses
with 20 or more employees, many
small business owners believe that the
COBRA Subsidy does not apply to them.
However, the Act applies to all group
health plans that are subject to Federal
COBRA continuation requirements or to
similar requirements under State law.
Both Ohio and Kentucky law requires
employers to offer continuation of their
health plans to terminated employees,
and therefore employers who are subject
to those requirements must also provide
the COBRA Subsidy.

State Laws

Currently, Ohio requires coverage
under all group health policies to be
extended for six months to employees
who otherwise would lose coverage

due to involuntary termination. To be
eligible, the employee must have been
covered under the policy for at least
three months and be entitled to receive
unemployment compensation. To meet
the latter requirement, the worker would
have to be involuntarily terminated (laid
off rather than having resigned).

On April 1, the Ohio legislature extended
coverage to 12 months for insurance
policies issued, renewed, or delivered
after April 1, 2009. Entitlement to
unemployment compensation is no
longer required, but employees must be
involuntarily terminated other than for
gross misconduct.

Kentuckys law extends coverage for
eighteen months to terminated employees
as well as those losing coverage because
of divorce, death of the employee, or

loss of dependent status because of age.
The law is similar to Ohios in that the
employee must have been covered under
the employers plan for three months, but
there is no requirement that termination
be involuntary.

Continued on page 2



WHEN IS A
PROMISE NOT

A PROMISE?
By Nicole M. Lundrigan

t is not uncommon for an

employment agreement

for a sales person to including language

that, Employer reserves the right to

amend or terminate this agreement

at any time and for any reason. Such
reservation-of-rights provisions

are common in sales representative

agreements where the representative

is compensated at least in part by

commission payments.

Employees and their counsel typically
dislike these provisions, which are
usually included in an agreement
offered on a take it or leave it basis.
However, a recent Ohio case provides
hope for employees in such situations.

Such provisions, rather than protecting
employers, may back re, exposing the
company to the risk of being held liable
for even greater compensation.

In analyzing such contracts and
provisions, it is helpful to review a couple
of basic contract law concepts. Contracts
between an employee and an employer
are bilateral, which means nothing
more than that there are two parties

to the contract, each of whom makes
certain promises to the other. The sales
representative promises

to solicit purchase orders;
the principal promises

to pay a commission :
on such orders. The !
mutual promises of the
principal and the sales

consideration, some consideration from
each party is required. Typically, the
consideration is suf cient if each party
promises to do something, or not to

do something it would otherwise be
permitted to do.

In the context of reservation-of-rights
provisions, what has the employer
promised to do if it agrees to pay certain
compensation, but then reserves the right
to amend or terminate the agreement

at any time and for any reason? One
possible answer is that the
employer has agreed to
absolutely nothing!

This is precisely the
conclusion reached by the
Ohio Court of Appeals in the

representative form what
the law calls consideration. Although
the law does not attempt to value the

recent Quesnell case. After the
employee brought in new accounts worth
over $1 million and it became apparent

Continued on page 6

“COBRA” SUBSIDY
ALSO AFFECTS
SMALL EMPLOYERS

Continued from page 1

The COBRA Subsidy

Qualifying employees who were
terminated between September 1,

2008 and December 31, 2009 may be
entitled to a 65% subsidy for the cost of
premiums for health care continuation
for up to nine months. Eligibility is
phased out for single employees with
over $125,000 in adjusted gross income
( AGI ) in the year of the subsidy
($250,000 if ling jointly) and is
unavailable for those with AGIs over
$145,000 and $290,000.

Employees who elected continuation
coverage may begin paying the lower
premium with the rst premium due
after enactment of the law (presumably
March 1, 2009). Eligible employees
who did not elect COBRA continuation
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must be given a second chance to do

so0, but the second election period does
not extend the period of continuation
coverage. An enrollees coverage will
end when it would have ended if he had
elected coverage when it rst became
available.

Notice of the right to elect and the
available subsidy must be sent to all
eligible employees. Model notices are
available on the IRS website. Employees
have 90 days from the date of the notice
to elect continuation coverage. If an
employee becomes eligible for Medicare
or another group health insurance plan,
he is required to notify the plan, and he is
no longer eligible for the subsidy whether
or not he actually becomes covered by
the other plan.

Once the reduced premium (35%) is
paid by the eligible employee or his
dependents, the employer will pay 65%
of the premium. The employer will be
reimbursed by claiming those amounts as

a credit on its quarterly employment tax
return using a modi ed Form 941.

Employers are required to identify the
subsidized employees and the amounts
of the subsidies attributable to them. The
employer must also verify fact that the
subsidized
employee was
involuntarily
terminated.
Reports
including the
amount of the
payroll taxes
offset by the
subsidy, as
well as an estimate of the future payroll
taxes that will be offset, must be led.
The IRS has issued preliminary guidance,
which is expected to be updated as
questions arise.

Should you have any questions about the
subsidy and how it applies to you, please
call Claudia Allen at (513) 629-9462. o



By Thomas C. Rink

As of January 1, 2009, an estate valued
up to $3,500,000 is exempt from
federal estate tax. Current law provides
that the federal estate tax will be repealed
in 2010 and reinstated in 2011 with
a$1,000,000 exemption and a higher
tax rate. Most commentators believe

that the new Congress will not permit
the estate tax to be repealed in 2010. It
is anticipated that Congress will act to
amend the estate tax laws to continue
the $3,500,000 per person exemption
amount and to lock in a tax rate of 45%.
This larger exemption amount may allow
you to simplify your estate plan. Some of
you may not need a trust for tax planning
purposes, but a trust may be appropriate
for reasons other than estate tax savings,
such as avoiding probate, managing
assets for spouses or children, and
providing for those with special needs.

Another element of estate tax reform may
be a simpli ed use of the federal estate
tax exemptions by a husband and wife.

It is possible that any unused exemption
amount of the rst spouse to die will
increase the exemption amount available
to the surviving spouse, although some
commentators believe this provision is
too expensive and will not be enacted.
Even with this simpli cation, the use of a
bypass trust will continue to be desirable
for combined estates expected to be in
excess of the exemption amount, in
order to remove appreciation of the
bypass trust from taxation at the death

of the surviving spouse.
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NEW ESTATE PLANNING DEVELOPMENTS

Also on January 1, 2009, the annual gift
tax exclusion increased to $13,000 per
person per donee, up from the previous
$12,000. This means a married couple
can give $26,000 per year to any donee,
such as a child or grandchild, without
any gift tax. With the recent downturn in
the market, this may be a good time to
give stocks at their decreased value. For
example, if a married couple has a stock
holding that was worth $50,000 and now
is worth $25,000, they can give the entire
holding as a gift to a child or grandchild.
If it goes back to its previous high value,
all of the appreciation will pass tax-free to
the donee.

Lastly, the $3.5 million federal estate

tax exemption may be larger than many
people anticipated when they executed
their current estate planning documents,
and this could cause some problems. For
example, if the surviving spouse is not
the bene ciary of the bypass trust, or

if assets equal to the exclusion amount
are to pass directly to children and not
to the surviving spouse, then amounts
available for the surviving spouse may
be substantially less than planned. Thus,
your current plan should be carefully
reviewed if this undesired result is a
possibility under the division of assets
now being used in your estate planning
documents.

Tom Rink is a member of the Strauss

& Troy Estate Planning Group. To discuss
how these issues may affect your speci ¢
situation, please contact Tom or any
member of the Estate Planning Group. o

RAPID RESPONSE TEAM —
BETTER BUSINESS
BUREAU PRESENTATION

STRAUSS & TROY'S RAPID RESPONSE
TEAM  organized to help clients
address the complex issues presented

by todays economy  has been asked
by the Better Business Bureau to make a
presentation to provide practical answers
to some of the challenges businesses are
facing. The RAPID RESPONSE TEAM will
present a variety of timely business and
legal topics. The program will provide
opportunities for business owners

and managers to ask RRT attorneys

speci ¢ questions about their issues and
concerns. The presentation is open to the
public; it is not necessary to be a member
of the Better Business Bureau to take
advantage of this opportunity.

The program will be held on Thursday,
May 28, 2009 at the Health Foundation,
3805 Edwards Road, Suite 500,
Cincinnati, Ohio 45209-1948. The
event will begin with breakfast from
7:30 8:00 am; presentation from
8:00-9:30; and Q&A from 9:30-10:00.
Ticket information is as follows:

BBB MEMBERS:
$30.00 (if purchased by May 18)
$40.00 (after May 18)

GENERAL PuBLIC:
$45.00

For more information, you can contact
any member of the Rapid Response
Team at (513) 621-2120 or at
RapidResponse Team@strausstroy.com.
Or to register, you can contact Trisha
Sefakis at the BBB at (513) 639-9146.
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The rules of the Supreme Court of Kentucky require
the following statement in any material of this type:
THIS IS AN ADVERTISEMENT. If you wish additional
or more speci c information, please contact one

of the attorneys at Strauss & Troy.

STRAUSS & TROY WELCOMES NEW ASSOCIATES

Strauss & Troy welcomes Nicolas D. Wayne
who joins the rm as an Associate in our
Cincinnati of ce. Nick graduated from the
University of Vermont, where he majored in
Art History (with a focus on Asian arts), and
minored in English (B.A., 2003), and from the
University of Cincinnati College of Law (J.D.,
2008), where he was a fellow in the Ohio
Innocence Project. Nick, who is the son of our partner, Rick
Wayne, will concentrate his practice in the areas of litigation and
real estate transactions.

We also welcome John V. Domaschko as an
Associate in our Northern Kentucky of ce.
Graduating from the University of Cincinnati
(B.S., 2001) in Finance and International
Business, and from the University of
Cincinnati College of Law (J.D., 2008), John
will focus his practice in the areas of taxes,
estate planning, and general business. While
attending UC, John served as the Executive Director of the UC
Moot Court Honor Board, was a nalist and recipient of the
Best Brief Award at the 2008 Albert R. Mugel National Tax Moot
Court Competition, received the Jorge Carro Award and the
College Award, and was named to the Order of the Barristers.

John presently serves as a member of the Northern Kentuckys
Vision 2015 Urban Renaissance Action Team and is a member
of the Learning Links Volunteer Committee for the Greater
Cincinnati Foundation.

Also welcomed to our Northern Kentucky

of ce is Brian F Eviston who recently

joined Strauss & Troy as an Associate. Brian
graduated Summa Cum Laude from Thomas
More College, where he majored in Business
Administration (B.A., 2000) and minored in
History, Pre-Legal Studies, and International
Studies (A.A., 2000). He was also a four-year
letterman, captain, and academic all-American for the Thomas
More College football team. Brian graduated from the University
of Kentucky College of Law (J.D., 2003) where he participated
in the College of Laws Legal Clinic as a student attorney.

Since being admitted to practice, he has worked in a number

of areas of law, including corporate, real estate, employment,
and landlord-tenant, but will focus his main practice in the
areas of commercial and general litigation. Presently serving as
the Chairman of the Newport Central Catholic Family Fireworks
Festival Committee, Brian regularly serves as a volunteer at the
St. Joseph (Cold Spring) Parishs Annual Festival as well as the
Annual Run Like Hell for Cystic Fibrosis.

Impact | Volume 11 | Issue 2 | Page 8



