








PROTECT
YOURSELF
AGAINST
INVESTMENT

FRAUD
By William K. Flynn

Worldwide, there has been a
significant switch in retirement
planning from “defined benefit plans”
(where the company is in charge of
investing and providing for retirement
funds) to “defined contribution plans”
like 401(k)s (where the employee is in
charge of his or her own investments).
With these changes, however, comes
greater opportunity for abuse. Recent
headlines reveal that some of the world’s
most sophisticated

investors were duped by

Bernard Madoff, the New

York City investment

advisor accused of

running a decades-long

$50 billion classic Ponzi

scheme. Ponzi schemes

are not the only danger

facing investors as they

take charge of their own

portfolios. We have some advice to help
you avoid becoming a victim of any
investment scam.

Check the record.

An investment advisor gives advice

about what securities to buy and sell. A
broker is an intermediary who executes
customer trades. These distinctions are
important because professionals have
different responsibilities under various
federal and state regulations and industry
guidelines. A good place to start the
search for a financial professional is with
referrals from people you know and trust,
provided it is the first, but not the last
step. You must do some homework.

The Financial Industry Regulatory
Authority (FINRA) has a fairly easy
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web site (www.finra.org/investors/index.
htm), that you can use to check the
history of registered brokers Most states,
including Ohio, will provide a complete
written background report, including
registrations, customer complaints
and any disciplinary action. Ask for
a complete CRD (central registration
depository) report in Ohio by linking to
the record request section at www.com.
ohio.gov/secu/. It will be sent to you by
mail or e-mail. The main document in a
registration of an investment advisor is
a Form ADV that can be obtained from
a state’s securities regulator (e.g., Ohio
Division of Securities) or by linking to
the broker and advisor check page at
www.sec.gov or to the North American
Securities Administrators Association
(www.nasaa.org).
The Form ADV
should clearly spell
out the details of
the relationship,
and the advisor is
required to give this
form to customers
before entering into
any contract. If your
advisor does not give you this document
or hesitates in any fashion when
requested, investigate further. You might
also ask if your advisor is a member of
the National Association of Personal
Financial Advisors (www.napfa.org),
which is a trade organization of fee-only
registered financial advisors who sign
an oath to maintain the highest levels of
competency and to put their fiduciary
obligation to their client above all others.

Make sure you have an
independent, regulated

financial custodian and

credible accountants.

Whoever manages your portfolio should
be using an independent financial
institution, known as a custodian, to
hold the assets. When a company such as
Fidelity or Schwab is your custodian, you

will receive written transaction statements
directly from them and typically you will
have online computer access to track and
verify the activity in your account. If your
assets are held by a reputable custodian

it becomes extremely difficult — though
not impossible — for a manager to run a
Ponzi or other investment scheme. Also
research the auditor or the accountant
your advisor uses. This is particularly
important if the auditor works for a firm
you do not recognize. Each state has a
database you can check to make sure

the auditor is licensed. The Accountancy
Board of Ohio, for example, is found at
www.acc.ohio.gov/.

Deposits and withdrawals

should be made directly

with the custodian.

A giant red flag is an investment manager
who wants complete control of your
money, by requiring that checks for
deposits be made out to him or to his
company, rather than in the name of the
financial custodian. The same principle
applies to withdrawals. If the checks
come to you from an account in the name
of the manager or his company, rather
than from an account in your name

at a regulated custodian, get out now!
Similarly, you should be able to request
prompt redemptions and withdrawals.
If your advisor tells you that you have
to wait for some event to happen

before you can have access to your own
funds, you should be on high alert and
investigate further.

Know your investment.

If you do not recognize or
understand it, get out.

Stocks, corporate and municipal bonds,
and mutual funds are easily researched
on the Internet. If you have money
invested in anything that does not show
up on the monthly statement that comes
directly from the custodian, or something
that you cannot find on the net, for
example by going to the stock exchange

Continued on page 6
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By Marilyn J. Maag

his may be the right

moment to consider
both protecting your assets
from creditors’ claims and
limiting your liability to persons who
may be injured on your property. Estate
planning techniques may be utilized to
provide the added benefits of asset
protection and limited liability.

A fairly simple, but effective, step in
the direction of asset protection is
transferring ownership of your assets
from yourself individually to your trust.
While creditors can reach the assets
owned by your trust, creditors may be
slowed down or deterred by the fact
that you do not own assets in your
name individually. When creditors
have to pursue a trustee to get paid,
the collection process is more complex
and, therefore, may slow down.

Creating entities, such as family

limited partnerships or limited liability
companies for estate planning purposes
gives you asset protection as well.
Creditors do have rights against a
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limited partnership or LLC, but they can
be paid only out of distributions from the
entity, not from the underlying assets. To
qualify for this protection, the entity truly
must be operated as a separate entity, but
if you are willing to expend the effort and
pay the costs involved in operating the
entity, it protects your assets and limits
your liability to creditors.

If you want to create a trust for the
benefit of someone other than yourself,
you may choose to utilize a “discretionary
spendthrift trust” to authorize the trustee
to distribute any amount, or no amount
of funds to your beneficiary. This type of
trust is used to shield your assets from
the beneficiary’s creditors.

Finally, eleven states now have enacted
legislation allowing you to create a

trust, funded with your own assets,

for the purpose of protecting those

assets from your future creditors. Some
people are questioning the validity and
enforceability of such a trust, but certain
states currently will allow you to utilize a
trust specifically for creditor protection. ®

M&A —
OPPORTUNITIES
FOR GROWTH
DURING TOUGH

ECONOMIC TIMES
4 By Marshall K. Dosker

Most management teams aren’t think-
ing in these terms right now, but
some companies are growing their busi-
nesses through mergers and acquisitions
in a time marked by some of the most
severe changes our economy ever has
ever seen. These changes are creating
opportunities for many companies to
achieve greater degrees of horizontal or
vertical integration in their industry by
buying competitors, suppliers, or
distributors. Those who are in a position
to make a strategic acquisition usually
have been well managed, are fiscally
conservative, have a good relationship
with their lender(s), have predictable
revenues, and have profit margins that
will withstand the various changes in
pricing that may occur. Only by explor-
ing these opportunities in a time of
general economic turmoil can a company
create an opportunity to achieve signifi-
cant future success through growth.

Continued on page 8



2009 ISTHE
YEARTO REVIEW
YOUR BUSINESS
LOCATION AND

LEASE TERMS
By Anthony M. Barlow

\ \ /¢ have all nearly drowned in the
unrelenting flood of bad economic

news, but the ultimate ending to this
story need not be so gloomy. Now is the
perfect time to invest some effort toward
positioning your real property for the
years ahead, well beyond the end of this
crisis. Despite our fears at present, the
crisis will definitely come to an end; the
question is will you have laid the best
possible foundation for the better days
to follow?

If your business owns the real estate
from which it operates, you should
examine the degree to which it is
possible to restructure and improve the
underlying mortgage financing for the
property. If you lease the property, you
may be in an excellent position to lock
in additional years on the lease term

at a more favorable rent than you are
currently paying. On the other hand, if
you are a landlord, you need to be well
versed in market conditions and available
alternatives so you are able to navigate
the fine line between granting sufficient
concessions for the tenant to stay, and
cutting into your profits to such a degree
that you put yourself at risk of defaulting
on your own financial obligations.

An Owner’s View.

For an in-depth discussion of many of
the credit-related issues facing property
(and other business) owners, please see
Michael Ruh’s article on Managing the
Debtor-Creditor Relationship, which is
found on page 7.

A Tenant’s View.

Tenants who negotiated what were great
lease deals only a few years ago are all
too aware that the rent levels they are
now paying may be well above market.
In addition, for leases where common
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area costs (CAM), insurance, or taxes are
passed through to the tenant, in many
cases those costs have escalated far faster
and higher than anticipated. But, if

you still have years left in your lease
obligations and no built-in options to
change these problems, you just have
to gut it out and wait until the term
ends, right? No.

Although your landlord may not want
to see you coming through the door
asking to renegotiate
a lower rental rate, in
this market there are
things landlords are
even more worried
about — your leaving
at the end of that
term or your filing
bankruptcy in the
middle of it. The
landlord knows that
its ability to succeed
is tightly connected
to your success or failure. Therefore you
may be in an excellent position right now
to negotiate a more favorable lease.

What do you have to offer that is valuable
enough for your landlord to agree to rent
or other concessions? The most common
answer is your agreement to stay in place
for a longer term than your current lease
requires. Of course, there is no “one

size fits all” approach to rebalancing the
economics in commercial leases, but if
you are fairly confident in the long-term
viability of your business, you may want
to agree to extend your current lease term
another five or more years and in return
improve other business and legal terms
in your lease. Rental rates or the rates

at which they escalate can be reduced.
Older premises can be remodeled with

a landlord improvement allowance.
Other amenities may be added for use
by your business (improved parking
rights, use of conference centers, better
signage, etc.). You may even negotiate

a move to a better location within the
building. In addition to these types of
business terms, there are many nuances
in the legal provisions in your leases that

can and should be made more fair. Any
time you are amending a lease is a great
opportunity to accomplish these changes.

A Landlord’s View.

Every contract is the product of two

or more parties using their respective
leverage and negotiating skills to obtain
the best possible deal. Leases are no
different. While a tenant may desire

to seize the current economic climate

in order to solidify a better long-term
leasing
situation in
a building,

a landlords
business IS
the leasing of
that building.
If you are

a landlord,
you are all
too aware
that the very
concessions
a tenant may seek in a lease negotiation
may prove difficult or impossible if your
own business is to succeed.

Landlords are caught between the
downward pressures on their revenue
stream on the one side and the
unprecedented difficulties of obtaining
and keeping in place affordable mortgage
financing on the other. This issue is not
just a question of whether a landlord will
have short-term credit available to be able
to respond to a tenant’s demands (e.g. a
line of credit with which to finance the
tenant improvements), a landlord may
not be permitted to allow any substantial
changes to lease economics without its
mortgage lender’s approval. And if you
are not already aware of this important
restriction: note that most mortgage
financing documents state that the
transfer of the secured property (this
would include leasing) without lender
consent constitutes a loan default.
Obviously the current credit crisis

is the wrong time for you to be in a
default situation with your lender.
Therefore, long before you bind yourself

Continued on page 8



PROTECT YOURSELF AGAINST INVESTMENT FRAUD

Continued from page 3

web sites or using www.yahoo.com/
finance, or www.google.com/finance,

or www.morningstar.com, then you
likely are invested in a privately issued
investment. Often times they will show
up on a monthly statement from the
custodian as “reported at original cost”
or “value not available.” You should
immediately ask your advisor to give
you a complete explanation in terms you
can understand and if possible, look for
a way out of the investment. Even if the
investment is legitimate, many times
funds are locked-up and getting out
will trigger substantial penalties.

If you get statements only from
the advisor, don’t walk, run away!
Alarm bells
should
sound if the
only written
statements
you receive
are created by
your advisor,
especially if they
don’t itemize
transactions or
show only total
account value,
or just gains and
losses. Most good
advisors will prepare
monthly or quarterly
summaries of the assets
and the activity in your account. But,
be aware. If you cannot back up those
summaries with statements directly from
the financial custodian (e.g., Schwab or
Fidelity), or if your advisor says anything
to suggest to you that statements from
the custodian are not necessary, then you
should take immediate action to recover
your assets and find a new advisor.
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If it sounds too good to FREE
be true, don’t do it. mug,
Finally, be particularly |
suspicious of ‘
family and
friends who
are bragging
about the
success of
any particular security sales person,
investment product or investment
advisor. The best advisors in the world
still lose money at times. Be very
skeptical of any investment advisor

who “guarantees” any investment
performance, boasts of a track record
that looks too good to be true, or
consistently outperforms the market.
Stay away from any investment advisor
who pressures you in any way or who
suggests that you must act within a
limited period of time. Importantly, you
should listen to your inner voice. Don'’t
accept anything less from your advisor
than a complete and understandable
explanation of all investment activity.

If you are uncomfortable with your
advisor in any respect whatsoever, move
on — now. Your retirement security is
more important than an advisors hurt
feelings. If you suspect you have been
the victim of investment fraud, you
need to investigate it now or you will
have no chance of recovering any of your
loss. Talk to a credible advisor or good
attorney, soon.

Five Common Investment Scams
Although certainly not inclusive, the
following are five of the more common
schemes targeted at individual investors:

Promissory notes secured by real estate.
Promissory notes are short-term debt
instruments that often promise high
returns from little known companies.

A relatively new variation includes

notes that are advertised as “super safe
investments” backed by a lien on a
mortgage, which might not exist.

Unregistered sale of securities. Ohio
law requires that investment products
to be sold in Ohio must be properly
registered or be exempt. Check with
the Securities Division to see if the
investment is registered.

Affinity fraud. Investment promoters
often use something they have in
common with a potential investor —
such as attending the same place of
worship, being of the same race or ethnic
group, or sharing common friends or

hobbies.

Schemes targeting seniors. Many scam
artists prey on seniors, who have had

a lifetime to work and save money:. If

you receive an unsolicited offer, end the
discussion immediately, shred the mailing
or delete the e-mail.

Non-disclosure of risk. A common
misrepresentation is to mislead the
investor to believe it is a low risk or

“guaranteed” investment, when it is

actually high risk. ®



MANAGING THE
DEBTOR-CREDITOR

RELATIONSHIP
By Michael A. Ruh, Jr.

During the current
economic environment,
a business owner reads news every

day of businesses suffering financial
hardship. This hardship often stems from
macroeconomic variables such as an
industry slowdown or higher commodity
prices. But the current credit market
appears to be a common challenge for
both large and small businesses in

every industry.

Most businesses have relationships as
both a debtor and creditor. For instance,
a business may be acting in the capacity
as a debtor when it owes money on a
business line of credit, under a mortgage
loan, or under a lease. In contrast, many
businesses often extend credit in the form
of customer accounts or as a lessor of
space. The approach a business takes
to manage its credit relationships can
be a critical factor in determining

the profitability or survival of the
company. In most instances, these
relationships are governed by a written
agreement such as a loan or credit
agreement, mortgage, vendor agreement,
or lease agreement.

Owners and managers of a business
should diligently review any agreements
providing for the extension of credit. As a
debtor, it may appear that your business
currently complies with the terms of
such agreements. However, lenders are
requiring strict compliance not only in
terms of making payment but also in
terms of compliance with the “covenants”
included in the credit agreement. These
covenants may include maintaining
certain financial standards based on debt
service coverage ratios, net worth ratios,
or liquidity ratios. Further, creditors are
more carefully reviewing the quality of
assets on the balance sheet. In some cases,
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lenders may challenge the valuation of
your assets. For instance, creditors now
tend to apply a higher discount to aged
accounts receivable. During this process,
creditors may also review the credit of
your customers and clients to determine
the collectability of your accounts
receivable.

Due to the lack of credit availability, a
prudent approach would be to preserve
the current credit relationship with your
lender. One of the best tactics is to ensure
that your business is complying with the
terms of your current credit agreements.
Accordingly, we suggest the following:

* Prepare carefully and diligently for
any review by a creditor. Most credit
agreements include a provision that
requires the
debtor to provide
periodic financial
statements.

This year, it is
reasonable to
expect your
creditors to require
you to comply
with this covenant.

* Make no
assumption that a
lender or creditor
will provide an
“automatic”
renewal of your
credit agreement or
loan agreement as
in previous years.

o Assess and actively manage the
quality of assets on the balance sheet
of your business. Strictly scrutinize
your accounts receivable from the
perspective of the lender.

* Negotiate with customers to convert
overdue accounts into promissory notes,
and request that such promissory
notes be secured by collateral (e.g. real
estate, equipment). Lenders will be less
likely to discount an account that is
liquidated into a note and is secured.

* Prepare to substantiate valuations of
assets on the balance sheet, especially
illiquid assets such as equipment
and real estate.

* Prepare to explain to your lender in
detail any decline in revenues or profits
along with any extraordinary charges
against earnings.

o Seek outside advice from your advisors,
such as your attorney and certified
public accountants to prepare for the
credit review.

Again, a primary concern of any lender
will be the quality of your accounts
receivable, or the amounts that other
people owe you. If an account becomes
doubtful, immediately communicate
with the debtor and consider filing

a lien to secure your account. Both

Ohio and Kentucky have
enacted statutes that

give lien rights to certain
types of businesses and
professionals. Remember,
however, that the lien
holder must strictly comply
with sections of the statute
in order to file a lien. These
rules include both the
timing of the filing of the
lien and the form of the
lien documents

In sum, your creditor

will focus on both your
cash flow from operations
and the strength of

your balance sheet.
Correspondingly, a proactive business
owner should strictly scrutinize its
accounts receivable or other debtor
accounts to manage the relationships
with people that owe them money. In an
economy that appears to be in a period
of “deleveraging,” you must assure that
you business is not serving as a bank to
another business that may be failing. ®



