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The tax legislation passed by
Congress in 2001 made wide-
ranging modifications to the area
of estate and gift tax. You may
have heard that the estate tax has
been repealed and wondered how
that will affect your estate plan-
ning or whether there is even a
need for estate planning any
longer.  

In fact, the new law fully repeals the estate tax
(aka, the death tax) for just one year, 2010. While the
amount that is subject to tax will decrease due to a grad-
ual drop in rates and increase in exemptions, the estate
tax is fully repealed only in 2010 under the new law.
After that, the new law requires that the former estate
tax rules, rates and exemptions be reinstated in 2011. 

In other words, the estate tax lives on, albeit with
a slowly rising exemption and a slight drop in rates,
through 2009, until 2010. Then it is repealed, but
repeal is assured only for that year. It is generally
believed that some compromise will be reached before
that time, but we have no idea what the compromise
will be or when it will be reached.

Phase-out Schedule  

The phase out of the estate tax will follow a slow
timetable. In 2002, the top estate tax rate is reduced to
50%. The exemption will be $1 million per person.
Thus, a married couple can pass $2 million estate tax-
free. The rate will decrease by 1% each year through
2007, then it stays at 45% until 2010, when it is elimi-
nated. The exemption, meanwhile, increases to $1.5
million in 2004; to $2 million in 2006, and to $3.5 mil-
lion in 2009. The generation-skipping transfer tax will
be tied to the highest estate tax rate throughout the
ten-year phase-out period.  

Modified Carryover Basis  

While it decreases the actual amount of tax on
estates themselves, the new law raises the possible
income tax on inherited property when it is sold by
your heirs. Once estate taxes are fully repealed in 2010,
a modified carryover basis rule immediately goes into
effect. Under current law, the basis of assets received
from a decedent is “stepped up” to their fair market
value on the date of the decedent’s death. Under the
new law, however, the basis will be the same as it was
in the hands of the decedent. This means that when
your heirs dispose of the property they have inherited,
they will pay tax on the difference between the sale
price and the basis you had in the property, often the
price you paid for it, adjusted for depreciation you took
or improvements you made.  

Some property may escape this treatment, how-
ever. Two exceptions may be utilized to save many
estates: a bump-up of $1.3 million will be allowed to
the basis of certain assets, and an additional $3 million
to the basis of assets transferred to your surviving
spouse. Not all property will be eligible for this
increase, however, so careful planning will be required
to ensure that your estate is able to take advantage of
these special provisions.  

Partial Gift Tax Remains  

Individual taxpayers will also continue to be sub-
ject to a modified gift tax. After estate tax repeal, gifts
in excess of the lifetime exemption will be subject to a
gift tax equal to the top individual income tax rate at
that time. The annual gift tax exclusion increased to
$11,000 per person per donee in 2001. The gift tax
lifetime exclusion amount increased to $1 million in
2002 and will remain at that level.

GST Fix-up Provision

A little noticed provision in the 2001 Tax Act
that changed the rules for allocating generation-skip-
ping tax exemptions (the $1,000,000+ exemption that
allows you to avoid generation-skipping transfer tax
when trust property passes to grandchildren or other
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beneficiaries who are at least two generations below you). As a result of
these new rules clients making gifts to trusts may want to consider filing
a gift tax return to ensure that they will not inadvertently and inappro-
priately “waste” some of their GST exemption on those gifts. This could
apply to gifts in 2001 as well as later years.

This is primarily an issue if the trust was not intended to create
long-term generation-skipping trusts, and it arises in situations where
the filing of the gift tax return might otherwise not be required, as in the
situation where the gift did not exceed the amount of the $11,000 per
person gift tax annual exclusion. This is a situation that often arises in
the case of a gift to a life insurance trust for the payment of premiums. If
you wish to make an allocation of the GST exemption to such a gift,
then no action need be taken. However, if you wish to use the GST
exemption for some other purpose, then you may wish to file a gift tax
return to elect-out of the deemed allocation of GST exemption to the
transfer to the trust.

Other Tax Impacts  

Given the slow timetable over which estate tax is to be phased out,
and the uncertainty of its permanent repeal, the need for estate plan-
ning is as great as ever. In addition, changes to the income tax and the
rules regarding IRAs and retirement plans make those items important
considerations in estate planning as well. 

The new and improved retirement plan rules can be useful tools.
As you are allowed to defer more dollars on a tax-deferred basis and the
relaxed distribution rules require you to take less from your plans during
your lifetime, the opportunities have never been greater to put away tax-
deferred amounts. Careful estate planning now can ensure that you pre-
serve as much as is possible, for the benefit of your heirs, and yourself.  

We would be pleased to assist you in separating the opportunities from
the pitfalls in planning your estate in light of recent changes to the tax law. In
order to maximize the benefits of this new law, your strategic planning should
begin as soon as possible. Please call Tom Rink at 513-629-9490, if you have
any questions.

The SNDA Triangle – Protecting
Landlords, Tenants, and Lenders
By:  William V. Strauss

Profitt Development Company owns an out-
let mall on the outskirts of Cincinnati. Its main
tenant is Athletic Elite (“Athletic”), a large and
profitable discount sporting goods store.  The
rental stream that Athletic provides to Profitt
totals more than any of the mall’s other tenants
(mostly small specialty shops).  Profitt now needs
to consolidate and pay off some large debts that are
coming due at once.  It wants to obtain the neces-
sary funds by taking out a second mortgage on the mall property from
BancUSA of Ohio.  But BancUSA will only approve the loan if Athlet-
ic enters into a subordination agreement with BancUSA stating that its
lease will be inferior to the bank’s mortgage in the event the bank ever
has to foreclose on the property. Athletic’s lease generally requires it to
enter into such an agreement if requested by Profitt, but this provision
does not specify all the terms of a future subordination agreement. 

What are the competing interests of the parties in this situation,
and how can they protect these interests?  Even though a foreclosure of
BancUSA’s mortgage seems like a remote possibility, the best way to
understand the relative positions of the parties is to envision the conse-
quences of a default and resulting unraveling of the deal.

The Basics

In general, mortgages that are recorded after a lease is already in
existence are considered “subordinate” to the lease.  This means that,
unless there is an agreement to the contrary, the lender’s interest in the
property is inferior to the tenant’s leasehold interest.  If the lender ever
forecloses on the property, it will be subject to the lease; but if the lease
is subordinate to the mortgage, the lender will be able to get out of the
lease if it wants to.  In our example, BancUSA would not want to termi-
nate the Athletic lease, but BancUSA’s right to do so could give it lever-
age on Athletic (e.g., to require revisions to the lease). 

Commercial landlords know that they will have a hard time
putting a mortgage on their property in the future if the mortgage is sub-
ordinate to existing leases.  That is why landlords routinely include sub-
ordination requirements in their leases.  These clauses contractually
obligate tenants to subordinate their leases to any mortgage the landlord
may obtain.  

What the Parties Want

The tenant’s simple goal is to be unaffected by a foreclosure.  So
long as the tenant keeps filling the tank with rent, the bus should keep
rolling along.  Unfortunately, the lender does not always see it that way.
The lender wants to have the tenant enter into a subordination agree-
ment so that it can use a foreclosure to either extinguish objectionable
leases or at least eliminate unfavorable lease provisions.  Of course, the
very lease that a lender will want to extinguish by foreclosure is the same
below-market lease that the lessee will want to keep. Conversely, the
lender will want to preserve any above-market lease, while the tenant
might want to take advantage of a foreclosure to jettison its burdensome
lease obligations.  The lender and tenant may also have issues about
whether the lender who purchases the property at a foreclosure sale will
be liable for defaults or unknown obligations of the original landlord.

The landlord’s simple goal is to resolve the tenant-lender tug-of-
war promptly in order to obtain new financing.

The Plot Thickens

Typically, the trouble starts when the lender’s requirements for sub-
ordination are more extensive than anticipated in the lease.  Absent
any other provisions, subordination would leave the tenant at the mercy
of the lender in the event it forecloses on the property. In most states,
foreclosure of a mortgage does not automatically terminate subordinate
leases; the lender can choose whether or not to terminate the lease.
This is why savvy tenants refuse to enter into a subordination agreement
unless it includes a “non-disturbance” clause as well. This clause obliges
the lender to honor the tenant’s right of possession so long as the ten-
ant: (1) is not in default beyond any applicable cure period, and (2)
agrees to “attorn” to the lender (i.e., recognize it as the new landlord) if
it ever acquires the property through foreclosure. 
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Avoiding Trouble with an SNDA

A subordination, non-disturbance, and attornment agreement
(SNDA) is an agreement among the lender, landlord and tenant that
should contain at least the following basic ingredients:

• The tenant agrees that its lease is subject to the lien of the
mortgage (“subordination”).

• The lender agrees that the tenant will keep its rights under the
lease after a foreclosure, provided that no event of default exists
and continues (“non-disturbance”).  

• The tenant agrees to recognize the lender or any other purchas-
er at a foreclosure sale as its landlord under the original lease
(“attornment”).

Some major tenants have elected to create their own forms of “ten-
ant-friendly” SNDAs, but most tenants grapple with the forms proffered
by the mortgage lender.  Most of these lender forms are, as one would
expect, excessively protective of the lender’s rights and oblivious to the
tenant’s needs.  Properly crafted, SNDA agreements can protect the
legitimate interests of all three parties to the transaction.  A great deal of
conflict and uncertainty can be avoided if the three parties execute a
well-balanced SNDA at the time the financing is put in place.  

Of course, the terms of any SNDA inevitably will reflect the bar-
gaining powers of the parties and the dynamics of the transaction.  But a
sense of fairness and proportionality is especially welcome in an area
where a great deal of time and effort may be spent in difficult three-way
negotiations, or where conflict and ambiguity might lead to litigation.  

Bill Strauss is President of Strauss & Troy.  He represents individuals,
trusts and estates, and closely-held companies in real estate and general busi-
ness matters.

Total Return Investing – Ohio
Allows Trust Reformation
By:  Paul B. Calico

Trusts have long been an important estate
planning tool for millions of Americans.  In very
general terms, a trust agreement allows the person
establishing the trust (the “grantor”) to place funds
or assets in trust for the benefit of one or more per-
sons (the “beneficiaries”).  The agreement desig-
nates a trustee (a person, bank, or other entity) to
manage the trust assets on behalf of the beneficia-
ries pursuant to the authority set forth in the trust.  

Trusts can provide numerous tax, probate, and other advantages.
One somewhat frequent use of a trust is to provide for investment
income (interest and dividends) to be paid to one group of beneficiaries
for their lives (“income beneficiaries”), with the balance or residue of
the trust assets then going to another group of beneficiaries (the “resid-
uary beneficiaries”).  The fees of administering the trust are also typical-
ly paid out of the trust investment income.  

Trust assets commonly include publicly traded stocks, which have
historically paid sufficient dividends to permit the payment of trust
expenses and to provide adequate income to the income beneficiaries, as
intended by the grantor.  Over the last 50 years, stocks comprising the
Dow Jones Industrial Average (“DJIA”) have provided an average yearly
return of 12.9%, including dividends and capital appreciation.  Of this

amount, approximately one-third came from dividends; over the same
period, the dividend yield on DJIA stocks has been 4.4%.  As late as
1990, the dividend yield on the DJIA was 4%.  Thus, trust portfolios
consisting of stocks did an excellent job of providing for both income
and residuary beneficiaries.  For example, a trust having assets of $1 mil-
lion in DJIA stocks could be expected to produce income of approxi-
mately $40,000 per year – providing for the income beneficiaries – while
also growing the principal – providing for the residuary beneficiaries.  

In the 1990’s, however, there was a drastic drop in dividend yield.
In the course of a single decade, dividend yields decreased steadily to the
1% range.  As dividends have declined, trusts assets have produced less
and less income for the income beneficiaries even though the assets have
substantially increased in value.  For example, Berkshire Hathaway has
an exceptional historical rate of return on the initial investment, but it
pays no dividends.  Thus, using the prior example, a trust having dou-
bled in value to $2 million may ironically produce investment income
of only $20,000 per year – half of the income it was providing before.
Such trusts obviously do not fulfill the grantors’ objective of providing
adequate income for the income beneficiaries.

As this problem affected more and more people, income beneficia-
ries have sought relief from the legislatures and the courts.  They have
found sympathetic ears in both locations.  Three states have passed leg-
islation allowing trustees to convert traditional trusts into what is
known as a Total Return Unitrust (TRU).  Unlike prior trusts that limit
a trustee’s power to pay only investment income to the income benefi-
ciaries, a TRU empowers the trustee to make an annual payment based
on a fixed percentage of the total asset value, usually in the 3% to 5%
range.  Thus, under a TRU, a trustee is allowed to invest for total return
(capital growth in addition to income) without shortchanging the
income beneficiaries.

The three states allowing trust conversions – Delaware, New York,
and Missouri – together hold a significant percentage of the nation’s per-
sonal trust assets.  Thus, other states are expected to follow.  While Ohio
allows new trusts to be set up as TRU’s, there is no legislation authoriz-
ing the conversion of traditional trusts to TRU’s.  

Nonetheless, relief may be available.  It is possible to petition an
Ohio court for reformation of a trust.  In a recent case, Strauss & Troy
successfully represented income beneficiaries seeking reformation of a
trust to allow for total return investment.  The performance of the trust
portfolio was consistent with the market as a whole; in 1965 (when the
trust was created) the average annual dividend yield on stocks was
approximately 4.4% percent, and this number remained fairly constant
until the 1990’s when the portfolio experienced a drastic drop in divi-
dend yield – to just over 1% in 2000.  As a result, although the size of
the trust assets had grown substantially, the income payments to the
beneficiaries were a fraction of what they had been.  Annual income was
barely sufficient to pay the trust administration expenses.  This certainly
was not what the grantor had in mind, presenting the trustees with a
dilemma.  If they invested in such a way as to maximize income for the
income beneficiaries, they would be severely restricted in their invest-
ment alternatives and would be unable to take advantage of a number of
excellent securities that would be in the long-term best interest of the
trust, including the residuary beneficiaries.  

The solution, which was to the advantage of both the income and
residuary beneficiaries, was to allow the trustees to make total-return
investments – enabling the trust assets to increase in line with the DJIA
– and permitting annual distributions to the income beneficiaries based
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on a fixed percentage of the value of the trust assets.  We prepared a
proposal for reformation of the trust and circulated it first to the resid-
uary beneficiaries, for their review and approval.  When the residuary
beneficiaries agreed, we then contacted the trustee.  Again, there was
no objection.  Finally, we filed a Petition to reform the trust.  After the
Petition was served on all parties (including potential future residuary
beneficiaries through court-appointed counsel), the Court requested an
independent assessment of the merits of the proposal from all involved.  

Based on the information presented, the Court found that today’s
low dividend rates were not, and could not have been, anticipated when
the trust was established in 1965 and that the current low income pay-
ments were neither anticipated nor intended by the grantor, who
intended to provide reasonable income to the income beneficiaries.
The Court therefore found that the request for reformation of the trust
agreement was warranted.  The Court reformed the trust to allow the
trustee to pay to the income beneficiaries the greater of (1) the net

income from the marketable securities held in trust or (2) 4% of the fair
market value of such marketable securities as of the end of the prior cal-
endar year.    

While beneficiaries of a trust must usually be content to accept the
benefits to which they are entitled under the trust agreement, it may be
worthwhile to see if the payments under the trust are consistent with the
intent of the grantor.  If the changing investment climate has reduced
returns to a level inconsistent with the grantor’s intent, it may be possi-
ble to seek relief.  Although the Ohio legislature has not passed legisla-
tion allowing trustees to convert traditional trusts into Total Return
Unitrusts, Ohio courts have shown a willingness to review and revise
traditional trusts to allow for total return investing.  Such a result is gen-
erally in the best interest of both income and residuary beneficiaries.

Paul Calico is a partner in the Strauss & Troy Litigation Department.
He has handled a wide variety of litigation matters, including the trust refor-
mation case described in the foregoing article.  

On May 23, 2002, the second annual Alan C. Rosser Character
Award was presented to Leah Kaiser, a graduating senior at Anderson
High School.  The award was established by Strauss & Troy to honor
the memory of partner Alan “Chip” Rosser who died suddenly in 2001
at the age of 54.  The recipient receives a $2,000 scholarship and a com-
memorative crystal paperweight.

Alan Rosser was a longtime supporter of Anderson High School
and Anderson youth athletics.  The Rosser Award is presented annually
to a graduating Senior of Anderson High School who has through the

course of his or her athletic endeavors demonstrated the attributes of
character that Chip Rosser exemplified.  

The 2002 Rosser Award recipient is a National Honor Society stu-
dent who played both varsity basketball and softball for AHS.  The
selection committee was impressed with Leah’s dedication even when
she was not the one in the spotlight, as well as her “behind the scenes”
support for her fellow athletes.  Leah is described as a selfless leader
whose example “makes everyone reach deep down and play a little bit
harder.”  She will study business at Ohio University in the fall. 

ALAN C. ROSSER CHARACTER AWARD
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D.A.G. Construction Co.,
Inc. is a general contractor/con-
struction management firm,
serving both the public and pri-
vate sector since February 1990.
Its principals have a combined
total construction experience of
over 45 years, encompassing all
phases within the industry.

D.A.G. has the expertise of a well managed con-
struction company and remains competitive and quali-
fied to bid on projects with owners and larger construc-
tion firms in the Greater Cincinnati, Dayton, and
Columbus areas, and at the same time fulfill the needs of
those firms for a responsible minority business enterprise
contractor.  

It is D.A.G.’s commitment to provide services in a
timely and professional manner to all of its clients.

Under the leadership of
Dale S. White, Sr. and Gre-
gory J. Webb, D.A.G. has
enjoyed steady growth over
the past 12 years.  During
the height of the construc-
tion season, D.A.G. has
over 75 employees.  Last
year’s revenues were in
excess of $11 million; this
year the firm hopes to gener-
ate over $15 million in con-
tract revenues.

D.A.G. has a number of public and private projects
to its credit, both locally and throughout Ohio.  Cur-
rent construction and construction management pro-
jects for the City of Cincinnati and Hamilton County
include the Findlay Market Revitalization, the College
Hill Recreation Center, the Lincoln Court Community
and Laurel Homes Revitalization, the Westwood
Library, Paul Brown Stadium, the Great American Ball

Park, Riverfront Parking and Infrastructure Improve-
ment, the General Trades for the National Under-
ground Railroad Freedom Center, and various projects
for the Cincinnati Public School System.  

Private construction projects include numerous pro-
jects for Procter & Gamble and Fifth Third Bank as well
as various hospitality projects including Hampton Inn,
Hilton, Best Western, Holiday Inn, and Wingate Inn.

Regionally, D.A.G. has also completed various pro-
jects at Wright Patterson Air Force Base and is current-
ly working in Columbus, Ohio on the Ohio Courts
Building.  D.A.G. was recently awarded a contract with
the Ohio School Facilities Commission for the con-
struction of various schools throughout the state.

D.A.G. has been recognized for the superior quality
of its work by various private and public agencies.  The
firm has received a number of Crescendo and Pinnacle
awards.  In 2001, D.A.G. received the Minority Con-

struction Firm of the Year
for the Ohio region from
the Ohio Statewide Minori-
ty Business Development
Center.  From the United
States Department of Com-
merce, D.A.G. received the
Construction Firm of the
Year award for the Chicago
region.  Further, D.A.G.’s
President and CEO, Dale
White, Sr., was recognized

by the United States Department of Commerce as the
National Minority Male Entrepreneur of the Year in
2001.  

With a combination of experience and expertise,
D.A.G. has the ability to bring both public and private
projects to completion on time and on budget.  For more
information about D.A.G. Construction, Co., Inc., con-
tact Dale S. White, Sr. at (513) 542-8597 or
d_white@dag-cons.com. 

D.A.G. CONSTRUCTION CO., INC.

Dale S. White, Sr.


